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FIRST MUTUAL EVALUATION OF TAJIKISTAN
Second follow-up report 
on the implementation of recommendations of EAG mutual evaluation
I. INTRODUCTION
1. The purpose of this document is to present to the EAG Plenary meeting the follow-up report of Tajikistan, which describes the measures taken by Tajikistan to remedy the deficiencies identified in the mutual evaluation report. The MER was initially adopted by the Plenary in December 2008. Tajikistan reported to the Plenary in June 2008 and was asked to report back in December 2009. 

2. In respect of the FATF core and key Recommendations, Tajikistan was rated partially compliant (PC) on Recommendation 4 (Bank secrecy), Recommendation 10 (Record keeping), and non-compliant (NC) on Recommendation 1 (Criminalization of money laundering), Recommendation 5 (Customer due diligence), Recommendation 13 (Suspicious transaction reporting), Recommendation 23 (Regulation, supervision, and monitoring), Recommendation 26 (FIU), Recommendation 35 (Conventions), Recommendation 36 (Mutual legal assistance), Recommendation 40 (Other forms of cooperation), Special Recommendation I (Implement UN instruments), Special Recommendation II (Criminalize terrorist financing), Special Recommendation III (Freeze and confiscate terrorist assets), Special Recommendation IV (Suspicious transaction reporting), and Special Recommendation V (International cooperation). Based on these ratings and in accordance with clause 46 of EAG Mutual evaluation procedures
 (EAG/PLEN(2007)4 ver.4), Tajikistan was placed under the enhanced follow-up procedure and was requested to submit a follow-up report to the Plenary within the timeframes specified by the Plenary. Tajikistan was rated partially compliant or non-compliant on 44 Recommendations specified below. 

	Partially complaint (PC)
	
Non-compliant (NC)

	R.2 (ML offence – mental element and corporate liability)
R.3 (Confiscation and provisional measures)

R.4 (Banking secrecy)

R.10 (Record keeping)

R.18 (Shell banks)


	R.1 (ML offence)

R.5 (Customer due diligence)

R.6 (Politically exposed persons)

R.7 (Correspondent banking)

R.8 (New technologies and non face-to-face business)

R.11 (Unusual transactions)

R.12 (DNFBP – R.5, 6, 8-11)

R.13 (Suspicious transaction reporting)

R.14 (Protection and tipping-off)
R.15 (Internal controls, compliance and audit)

R.16 (DNFBP – R.13-15 and 21)

R.17 (Sanctions)

R.19 (Other forms of reporting)

R.20 (Other NFBP)

R.21 (Special attention for higher risk countries)

R.23 (Regulation, supervision, and monitoring)

R.24 (DNFBP - Regulation, supervision and monitoring)

R.25 (Guidelines and feedback)

R.26 (FIU)

R.29 (Supervisory authorities)

R.30 (Resources, integrity, and training)

R.31 (National cooperation)

R.32 (Statistics)

R.33 (Legal persons – Beneficial owners)

R.35 (Conventions)

R.36 (Judicial cooperation)

R.37 (Dual criminality)

R.38 (Judicial cooperation on confiscation and freezing)

R.39 (Extradition)

R.40 (Other forms of cooperation)

SR.I (Implement UN instruments)

SR.II (Criminalize terrorist financing)

SR.III  (Freeze and confiscate terrorist assets)

SR.IV (Suspicious transaction reporting)

SR.V (International cooperation)

SR.VI (Alternative remittance systems)

SR.VII (Wire transfer rules)

SR.VIII (Non-profit organizations)

SR.IX (Cross-border declaration and disclosure)


3. The first follow-up report of Tajikistan reviewed in June 2009 revealed certain progress made by Tajikistan: a series of regulatory amendments had been adopted and government working groups had been established for the purpose of setting up the AML/CFT regime. Based on the results of the discussion, the 10th Plenary meting decided to leave Tajikistan under the enhanced follow up procedure (EAG/FR (2009) 1).
4. As mentioned above, by Executive Order of the President of the Republic of Tajikistan No.23.1/10-24 dated December 12, 2008, a working group consisting of 21 representative of various state authorities headed by M.S. Davlatov, State Adviser to the President of the Republic of Tajikistan on Economic Policy, was established to work out an AML/CFT policy. Also, by Executive Order of the President of the Republic of Tajikistan No.985 dated December 12, 2008, another working group was established to draft a law on amending the Criminal Code of the Republic of Tajikistan to bring it in line with the requirements of the international standards.
5. By Instruction of the Executive Office of the President of the Republic of Tajikistan No. 23.4/6-25/10-1 dated February 13, 2009, an action plan designed to remedy the deficiencies noted in the MER was approved. Pursuant to the Action Plan, all respective ministries, agencies, and other state bodies were obliged to take a series of complex measures for the purpose of implementing the MER recommendations that lie within their competence.  

II. OVERVIEW OF THE PROGRESS MADE BY TAJIKISTAN SINCE JUNE 2009
6. This section highlights the most significant measures undertaken by Tajikistan since June 2009 to correct the deficiencies identified in the mutual evaluation report. 

General context 
7. During the reporting period Tajikistan has adopted the following legislation providing for the implementation of recommendations of the assessment:

· Decree of the President of the Republic of Tajikistan No. 274 dated October 20, 2009, “On the Financial Monitoring Department of the National Bank of Tajikistan” has been adopted; 
· Law on amending Law “On the National Bank of Tajikistan” No.548 dated August 05, 2008, has been adopted. According to the amended version of the Law, the National Bank of Tajikistan is authorized to perform supervisory functions and apply sanctions to enforce AML/CFT compliance. 
These laws provide for measures for the implementation of the following FATF Recommendations.
Key Recommendations (R.23, R.26)
Recommendation 23 (Regulation, supervision, and monitoring)

8. The amended Law “On the National Bank of Tajikistan” dated August 05, 2008, states that “in accordance with the law, the National Bank of Tajikistan, for the purpose of combating money laundering and terrorist financing, is authorized to take the necessary measures and, therefore, may regulate and supervise the activities carried out by credit institutions” (article 4). Hence, the article authorizes the National Bank of Tajikistan to regulate and supervise credit institutions to ensure compliance with the AML/CFT requirements in accordance with R.23. It should be mentioned that, given the general nature of article 4, it is necessary to adopt detailed rules and regulations governing these aspects of the National Bank’s activity.   

Recommendation 26 (FIU)

9. Pursuant to Decree of the President of the Republic of Tajikistan No.724 dated October 20, 2009, the FIU (the Financial Monitoring Department of the National Bank of Tajikistan) was established “for the purpose of collecting and analyzing information and implementing measures on combating money laundering and terrorist financing.” Given the general nature of this Decree, additional secondary legislation should be adopted, in particular, the Regulation on the FMD, setting out its powers, obligations, personnel arrangements, and information subsystem operating procedures. 
10. Part of the FIU’s functions (collection of information on suspicious transactions) has already been assigned to the National Bank of Tajikistan by article 35 of the Law “On Banking Activity” (adopted on May 19, 2009), pursuant to which credit institutions are obliged to “immediately inform the National Bank of Tajikistan of any suspicious transactions.” According to clause 3 of article 48 of the law, the National Bank is also authorized to request from credit institutions additional information on their customers and their transactions. At the same time the powers of the National Bank, and specifically, of its Financial Monitoring Department with respect to disseminating the received information to the law enforcement authorities remain unclear.
11. On November 2, 2009, the Board of the National Bank adopted the Action Plan for the Implementation of Presidential Decree No.724. The Action Plan provides for drafting the necessary secondary legislation governing the FIU’s activity, and specifies the necessary staffing arrangements (see Annex 1 hereto). The National Bank should view the implementation of this Action Plan as a top priority for the nearest future. Also, since the Law “On the National Bank of Tajikistan” authorizes the National Bank to draft reporting forms for credit institutions, the National Bank should draft a reporting form using which the reporting entities will submit information to the FIU.
12. Therefore, existing laws include provisions allowing the FIU to perform some of its basic functions, in particular, to collect and analyze suspicious transaction reports (STR), and request additional information from credit institutions. It seems probable that the FIU will be able to set up its work in the nearest future, given that all necessary secondary legislation is adopted. 
Other recommendations (R.29)

Recommendation 29 (Supervisory authorities)

13. In accordance with article 48 of the Law “On the National Bank of Tajikistan”, the National Bank may apply the entire range of sanctions available for violation of Tajik laws and regulations (including the AML/CFT requirements), as well as for failure to submit the required information, and for “carrying out high-risk or improper transactions.” Such sanctions include sending warning letters and instructions, imposing limits and restrictions, changing the composition of the board, and applying fines to both the organization and its employees (including the management), which, in fact, covers all R.29 requirements in relation to the National Bank. Nevertheless, the National Bank is recommended to additionally provide a detailed description of the mechanisms for applying sanctions for violations of the AML/CFT requirements in secondary legislation.
III. RECOMMENDATIONS AND CONCLUSIONS 
14. It should be noted that a comprehensive AML/CFT Law is currently being drafted and is not yet completed. It is unlikely that the Law will be adopted before the February 2010 parliamentary elections. However, the existing legal framework allows for the application of certain AML/CFT measures already at this stage, in particular, to credit institutions. This work should be viewed as a top priority, along with drafting a comprehensive AML/CFT law. In view of this and for the purpose of improving the already adopted amendments it is strongly recommended that:
· the National Bank adopt the Regulation on the FMD setting out the FIU’s powers, obligations, personnel arrangements, and information subsystem procedures; 
· the National Bank develop and approve the indicators and criteria of unusual and suspicious transactions and disseminate them to credit institutions; 
· the National Bank draft and approve the reporting form and detailed reporting instructions and guidelines for reporting entities; 
· the National Bank draft and approve the secondary legislation ensuring the implementation of internal control programs and customer due diligence measures by credit institutions;  
· the National Bank draft and approve secondary legislation governing supervisory mechanisms necessary to ensure compliance with the AML/CFT requirements, and the list of sanctions for various violations;
· all corresponding authorities take appropriate measures to correct the deficiencies identified in the mutual evaluation report, relating to the following Recommendations: 
R. 1, R. 5, R. 35, R. 36, R. 40, SR. I, SR. III, SR. V, as well as R.2, R.6, R.7, R.8, R.16, R.18, R.20, R.21, R.24, R.25, R.30, R.32, R.33, R.37, R.38, R.39, SR.VI, SR.VIII.

15. Given the above, it is recommended that the Plenary meeting consider the possibility of including the following text in EAG public statement of the 11th Plenary meeting:
· “The Republic of Tajikistan is recommended to urgently (before the end of February 2010) adopt the regulations required to launch and apply AML/CFT measures to credit institutions”; 

· “The Republic of Tajikistan is recommended to adopt a comprehensive AML/CFT law governing all aspects of the national AML/CFT regime, in accordance with the FATF Recommendations, before June 2010.”
16. It also seems appropriate to task the Republic of Tajikistan to submit the next progress report to the 12th EAG Plenary meeting.
EAG Secretariat 

December 2, 2009
Annex 1 to EAG/FR (2009) 6
 Action Plan for the Implementation of Decree of the President of the Republic of Tajikistan No.724 dated October 20, 2009, “On the Financial Monitoring Department of the National Bank of Tajikistan”

	No.
	Activities 
	Time

frames
	Responsible bodies

	1
	Discussing with the World Bank, EAG, Rosfinmonitoring, and International Training and Methodology Center for Financial Monitoring the possibility of providing technical assistance for the drafting of regulations necessary to establish the Financial Monitoring Department of the National Bank of Tajikistan. 
	November -

December
2009
	Human Resources Department,

Legal Department

	2
	Summarizing advisors’ conclusions on technical assistance matters.
	December
2009          
	Human Resources Department, Administrative Department, Legal Department

	3
	Preparing draft Regulations, a list of necessary equipment, proposals regarding the operation of the Financial Monitoring Department, and ensuring their approval by the Board of the National Bank of Tajikistan.
	January
2010
	Legal Department,

Human Resources Department,

Board, and other bodies

	4
	Employing the personnel and creating the working conditions in accordance with the advisers’ recommendations.  
	February
2010
	Human Resources Department, Administrative Department

	5
	Opening the Financial Monitoring Department of the Board of the National Bank of Tajikistan.  


	March
2010
	Board of the National Bank of Tajikistan


                                                                                                                         

    Dushanbe
                                                                                                                         
 November 02, 2009
TAJIKISTAN 
I.  Measures taken to ensure compliance with core recommendations (R. 1, R. 5, R. 10, R. 13, SR. II, SR. IV)

	Recommendation

	Summary of factors underlying rating 
	Overview of the measures taken to correct the deficiencies after adopting mutual evaluation report (December 2008/June 2009)
	Overview of the measures taken or planned after adopting the first progress report (December 2008 to June 2009) 

	1. ML offence
	1. ML criminal offence does not fully correspond to the Vienna and Palermo Conventions, since it doesn’t cover also “the concealment or disguise of the true nature, source, location, disposition, movement or ownership of or rights with respect to property” and the “acquisition, possession or use of property.”
	The Criminal Code of the Republic of Tajikistan
“Legalization (Laundering) of Illegally Acquired Monetary Assets or Other Property”

1) conducting property deals or other operations with cash assets or other property, which are known to be obtained by unlawful means, as well as use of such assets or other property for entrepreneurial or other economic activities or their use by other ways
- shall be punishable by a fine equal to a range from 500–1,000 times the minimum salary or a term of imprisonment of up to four years and a fine in the amount of up to two hundred minimum salaries. 
2) The same action committed:

a) repeatedly; 
b) by a group of persons by previous concert;

c) by a person abusing his official position :
shall be punishable by imprisonment for a term of four to eight years, with or without the forfeiture of property and the right to hold certain positions or be involved in a certain activity for a period of five years. 
3) Actions specified in clauses 1 and 2 of this article, committed:

a) by an organized group;

b) on a large scale,  
shall be punishable by imprisonment for a term of seven to ten years, with or without the forfeiture of property and the right to hold certain positions or be involved in a certain activity for a period of five years.

Note: 1) A person who participated in legalization of illegal incomes is released from criminal liability if he assisted in exposing the crime and voluntarily handed over illegally obtained incomes.

2) for the purposes of this article, “a large scale” shall mean the illegally obtained cash assets or the property of a value exceeding three thousand minimum salaries.
Also, Pursuant to Executive Order of the President of the Republic of Tajikistan RP No.985 dated May 12, 2008, a Working Group was established to prepare a draft law on amending the Criminal Code of the Republic of Tajikistan.
The draft Law of the Republic of Tajikistan on amending the Criminal Code of the Republic of Tajikistan suggests that the text of article 262 “Legalization (Laundering) of Illegally Acquired Monetary Assets or Other Property” of the Criminal Code of the Republic of Tajikistan should be reworded as follows: “Using or transferring cash assets or other property obtained illegally through banking operations or other activities carried out so as to legalize them, as well as storing, disguising the illegal nature, source, location, and disposition of the property, where this is evident that the property was obtained illegally or for the purpose of providing help to an offender, shall be punishable by imprisonment for a term of five to eight years, with or without the forfeiture of property».
	

	
	2. The Amnesty Law currently in force prohibits the prosecution of Tajik natural and legal persons for property related money laundering offenses.

	
	The Law is currently not in force.

	
	3. ML offence was not effectively implemented in practice since in 9 years there was only one investigation and prosecution under article 262 of the Criminal Code;


	In 2008, six criminal cases related to money laundering offenses were instituted and investigated. Upon completion of the preliminary investigation, they were referred to court. 
	

	5. Customer due diligence 
	1. There are only minimal identification requirements, which are insufficient to address CDD requirements.
	Regulations of the National Bank of Tajikistan:

Instruction No. 112 “On Non-Cash Payments in the Republic of Tajikistan”
8. Payment documents shall comply with the requirements of applicable standards and shall contain:

a) name of the payment document;

b) payment document number, date, month, and year of issuance. The date and the year shall be stated in figures, the month – in words. Payment document filled out using computing machines may state the month in figures;

c) name of the payer, his bank account number; 

d) name of the payer’s bank (primary bank), the bank’s number; 
e) name of the payee, his bank account number; 

f) name of the payee’s bank, the bank’s number; 

g) h) purpose of payment. In addition to a description in words, code symbols may be used; 
i) amount of payment, in figures and words; 
j) signatures of authorized persons of the enterprise and the enterprise’s seal (subject to the presentation of the specimens thereof to the bank) shall be affixed to the first copy retained by the payer’s bank and to the third copy (except checks) sent to the payee’s bank, irrespective of the method of issuing the payment document.

Instruction No. 162 “On the Procedure of Carrying Out Remittance Operations by Natural Persons Without Opening Foreign Currency Accounts”
5. Remittance of foreign currency from the Republic of Tajikistan by natural persons (their representatives) shall be carried out upon presentation of the natural person’s identification document, remittance order, and the taxpayer’s identification number (TIN) to the bank.

6. Receipt of the foreign currency remitted to the Republic of Tajikistan by natural persons (their representatives) shall be carried out upon presentation of the natural person’s identification document and the application for collection of the remitted foreign currency to the bank.

7. The order for remittance of foreign currency from the Republic of Tajikistan, and the application for collection of foreign currency remitted to the Republic of Tajikistan shall contain the following information:
- name (last, first, middle) and the identification document (name, number, series, date of issue and the issuing authority) of the payer remitting the foreign currency from the Republic of Tajikistan;

- name (last, first, middle), full residential address, and the identification document (name, number, series, date of issue and the issuing authority) of the payee receiving the foreign currency remitted to the Republic of Tajikistan;

- the amount and purpose of the remitted (received) funds. The purpose of payment shall be specified by the natural person himself in the remittance order. Banks shall leave the payment destination field blank and require that their customers specify the purpose of payment by their own hand;
- the date and the signature of the natural person transmitting or receiving the foreign currency.

8. If the presented documents do not conform to the requirements of clause 7, or if the specified documents are not made available in accordance with this Instruction, the bank shall not transmit (pay out) the foreign currency.

21. If foreign currency is transmitted from the Republic of Tajikistan on a regular basis (at least once a month from the same bank or this bank’s branch) or the transmitted amount exceeds US$10, 000 (ten thousand), the bank shall open a file on the natural person (entitled “Foreign Currency Remittances Carried Out Without Opening a Foreign Currency Account”) (hereinafter – “the File”). The file shall be opened to identify the actual destination of the transactions and obtain complete information on the remitter, and shall be assigned a number and specify the date of opening.
The file shall be used for storing the documents submitted by the natural person. The documents submitted to the bank and the file shall be kept by the bank for at least five years from the date of making a foreign currency transfer.

Instruction No. 171 “On the Procedure of Opening, Re-registering, and Closing  Bank Accounts by Credit Institutions in the Republic of Tajikistan”
13. The applicant, in order to open a bank account, shall provide the bank with the following documents:

a) In case of legal persons being residents of the Republic of Tajikistan and their standalone subdivisions (branches and representative offices):

- an application for opening an account (annex No.1);

-a copy of registration document along with the copies of notarized constitutional documents. If the bank trusts the customer, it may accept unnotarized copies of constitutional documents. In this case the copies of constitutional documents shall be certified by the bank’s chief accountant comparing them with the original documents and affixing a “Compared to the Original” stamp and his signature to each sheet of the document. After certification, the original documents shall be returned to the customer;

- in case of branches and representative offices:

- a power of attorney issued by the parent organization in the name of the head of the branch or representative office;

- two signature and stamp cards and the identification documents of the persons with the right of first and second signature (annex 2); 
- a copy of the document evidencing registration with a state authority as a tax payer;

- copies of documents evidencing registration with statistical offices, social insurance and pension agencies.

b) In case of legal persons being non-residents of the Republic of Tajikistan and their standalone subdivisions (branches and representative offices):

- an application for opening an account specifying the account type (annex No.1);

- copies of notarized constitutional documents or regulations of the respective customer’s branch or representative office, the document evidencing registration of the non-resident, non-resident’s branch or representative office with the respective agency of the Republic of Tajikistan. If the bank trusts the customer, it may accept unnotarized copies of constitutional documents. In this case the copies of constitutional documents shall be certified by the bank’s chief accountant in accordance with the procedure specified in the second paragraph of subclause a) of this clause. 
- a power of attorney drawn up in the national language issued by a legal person being non-resident of the Republic of Tajikistan in the name of the head of the branch or representative office and notarized by that legal person, branch or representative office;
- extracts from the trade register or any other document evidencing permission to carry out activities set out in the charter;  

- in case of a bank, a copy of extract from the bank register or other document evidencing permission to carry out banking activities; 
- a copy of the document issued by a tax authority and evidencing registration of the non-resident legal person and its branches or representative offices with its local tax authority in the Republic of Tajikistan. Non-residents carrying out their activities without a permanent establishment shall not be obliged to submit a copy of such document;
- two signature and stamp cards and the identification documents of the persons with the right of first and second signature;
- a copy of permit (or a petition) for opening an account in a foreign state legalized at the embassy (consulate) of the Republic of Tajikistan abroad or at the embassy (consulate) of the non-resident’s country in the Republic of Tajikistan.

c) In case of dekhan farms:

- an application for opening an account;

- a copy of the certificate evidencing the right to use land;
- a copy of the document evidencing registration with a tax authority as a tax payer;

- copies of documents evidencing registration with statistical offices, social insurance and pension agencies;

- two signature and stamp cards and the identification documents of the persons with the right of first and second signature.

d) In case of foreign diplomatic and consular missions:

- an application for opening an account; 
- two signature and stamp cards and the identification documents of the persons with the right of first and second signature;

- a copy of a standard document issued by the Ministry of Foreign Affairs of the Republic of Tajikistan evidencing their accreditation.

f) In case of natural persons being unincorporated entrepreneurs:

- an application for opening an account;

- a card with the specimen signature of the natural person (without specimen seal) in duplicate and the natural person’s identification document;

- a copy of the document evidencing the natural person’s registration with the State as an entrepreneur (a patent or certificate).

Besides, by Order No.23.4/6-25/10-1 dated February 13, 2009, the National Bank of Tajikistan was entrusted with “developing a procedure ensuring complete identification of their customers when carrying out banking operations».
	

	10. Record keeping
	1. There are no minimal record keeping requirements for accounting purposes 
	Law of the Republic of Tajikistan “On Banking Activity” No.524, dated May 19, 2009 (http://www.nbt.tj)
Article 38. Keeping of documents and records
1. Credit institutions shall keep, in respect of each transaction, the following documents and records for a period of at least five years:
- customer identification data;
- applications and all transactional documents (including loan agreements and secured guarantees) and credit institutions’ resolutions of their approval;

- records relating to the transactions with partners (including creditors, debtors, and guarantors), and any other documentary records constituting the grounds on which they were approved;

- records relating to opening their bank accounts; 

- other documents prescribed by the regulations of the National Bank of Tajikistan.

2. Records shall be made in written form. A credit institution may keep records, ledgers, reports, documents, correspondence (letters), wire transfers, notices, and other documents relating to its financial activity in compressed form, instead of keeping their originals (microfilms, other forms of electronic data storage, etc.) during the statutory period, provided that appropriate data recovery systems and procedures are in place at the same location. Such compressed copies shall be as valid as the original.

3. The National Bank of Tajikistan may adopt record keeping regulations.


	

	13. Suspicious transaction reporting
	1. There is no applicable requirement.
	Law of the Republic of Tajikistan “On Banking Activity” No.524, dated May 19, 2009 (http://www.nbt.tj)
Article 35. Suspicious transactions 
1. If a credit institution finds out that carrying out any transaction, receiving or paying any monies is or may be related to an offense or illegal action, the credit institution must immediately inform the National Bank of Tajikistan and the law enforcement agencies thereof. 
	

	SR.II Criminalize terrorist financing 
	1.   Terrorist financing offences do not apply to founding of individual terrorists.


	Applicable Criminal Code of the Republic of Tajikistan was amended by Law of the Republic of Tajikistan No.386 dated June 18, 2008, so as to exclude the words “as well as financing of terrorist act or terrorist organization” and add a separate article 179.2 “Financing Crimes of Terrorist Nature” which is based entirely on the definitions of the International Convention for the Suppression of the Financing of Terrorism. The draft Law of the Republic of Tajikistan “On Amending the Law of the Republic of Tajikistan “On Combating Terrorism” suggests that the list of terrorist crimes should be complemented with the following words: “, as well as provision or collection of funds for terrorists.” 
All articles of the special part of the Criminal Code of the Republic of Tajikistan are worded so as to regard the perpetrator of the respective crime as an individual. Commission of a crime by several persons is regarded as an aggravating circumstance of the crime and is stipulated in clause 2 of the respective article. 
The Criminal Code of the Republic of Tajikistan
Article 179.2. Financing Crimes of Terrorist Nature
1) Direct or indirect provision or collection of funds with the intention that they should be used, in full or in part, or in the knowledge that they are to be used to carry out offenses provided for by articles 179, 179.1, 179.3, 181, 182, 184, 184.1, 184.2, 184.3, 184.4, 185, 193, 194, 194.1, 194.2, 194.3, 194.4, 194.5, 310 and 402 of this Code, including where such funds were not actually used for the commission of such crimes,  
shall be punishable by imprisonment for a term of five to ten years.

2) Actions provided for in clause 1 of this article and committed:

a) repeatedly;

b) by a group of persons or by a group of persons by previous concert;

c) by a person abusing his official position ,  

shall be punishable by imprisonment for a term of ten to fifteen years.

3) Actions specified in clauses 1 and 2 of this article, committed:

a) by an organized group;

b) repeatedly by a person with a record of previous convictions,
shall be punishable by imprisonment for a term of fifteen to twenty years.

Note: for the purposes of this article, “funds” shall mean assets of any kind (tangible and intangible, movable and immovable, and regardless of how they were acquired), as well as legal documents or deeds in any form, including electronic and digital form, evidencing the title to or interest in such assets, including bank loans, traveler’s checks, bank checks, postal orders, shares, securities, bonds, promissory notes, letters of credit, etc.
	

	
	2. Terrorist financing offences are not extended to person who willfully provides or collects funds with the unlawful intention that they should be used to carry out a terrorist act, by a terrorist organizations, or by an individual terrorist
	Article 179.2. (Financing Crimes of Terrorist Nature) of the Criminal Code of the Republic of Tajikistan may also apply to such persons. 
	

	
	3. Terrorist financing offences do not extend to cover “any funds” as defined in the International Convention for the Suppression of the Financing of Terrorism.
	The Criminal Code of the Republic of Tajikistan
Article 179.2. Financing Crimes of Terrorist Nature.
Direct or indirect provision or collection of funds with the intention that they should be used, in full or in part, or in the knowledge that they are to be used to carry out offenses provided for by articles 179, 179.1, 179.3, 181, 182, 184, 184.1, 184.2, 184.3, 184.4, 185, 193, 194, 194.1, 194.2, 194.3, 194.4, 194.5, 310 and 402 of this Code.
	

	
	4. Terrorist financing offences are not predicate offences for money laundering when the funds derive from legal sources.


	
	

	
	5. Terrorist financing offences require that the funds were actually used to carry out or attempt a terrorist act(s); or be linked to a specific terrorist act(s).
	The Criminal Code of the Republic of Tajikistan
Article 179.2. Financing Crimes of Terrorist Nature.
1) Direct or indirect provision or collection of funds with the intention that they should be used, in full or in part, or in the knowledge that they are to be used to carry out offenses provided for by articles 179, 179.1, 179.3, 181, 182, 184, 184.1, 184.2, 184.3, 184.4, 185, 193, 194, 194.1, 194.2, 194.3, 194.4, 194.5, 310 and 402 of this Code, including where such funds were not actually used for the commission of such crimes. 
	

	
	6. No statistics or other data were provided regarding the investigations/ prosecutions of terrorist financing offences.
	Examples: A criminal action was brought against  K. Ishankulov under article 179.2 (Terrorism), article 335 (Illegal Crossing of the State Border of the Republic of Tajikistan), article 195.2 (Illegal Acquisition, Storage, Sale, Transportation or Carriage of Firearms, Ammunition, Explosives, and Explosive Devices) for bombing the building of the Supreme Court of the Republic of Tajikistan on June 16, 2007. Investigation revealed that the funding was provided from a neighboring country. Preliminary investigation agencies seized the property and cash assets of K. Ishankulov, which were later confiscated by a court order.

Besides, there is a number of known cases of financing extremist organizations from foreign countries. In 2003, US national Immatudin Muhdi remitted US$5,900 and US$6,000 from J.P.Morgan Chase Bank and Habib Bank in New-York to Alfa Bank in Moscow and further to Bank Eskhata in Tajikistan for the members of Hiyb-ut-Tahrir. On June 05 and 19, 2007, national of the Republic of Kyrgyzstan remitted US$5,000 and US$6,000 to Hiyb-ut-Tahrir’s settlement account in a Dushanbe branch of Agroinvestbank. These facts are currently being investigated by the National Security Service.
	

	SR.IV Suspicious transaction reporting.
	1. There is no applicable requirement.
	Law of the Republic of Tajikistan “On Banking Activity” No.524, dated May 19, 2009 (http://www.nbt.tj)
Article 35. Suspicious transactions.
If a credit institution finds out that carrying out any transaction, receiving or paying any monies is or may be related to an offense or illegal action, the credit institution must immediately inform the National Bank of Tajikistan and the law enforcement agencies thereof.
Article 50. Exceptional Cases. 
Provisions of articles 48 (Banking Secrecy) and 49 (Maintenance of Banking Secrecy by Credit Institutions’ Employees and Third Parties) of the Law shall not be applied in the following cases:
- when carrying out duties and obligations related to combating/taking measures against money laundering and terrorist financing prescribed by the legislation and regulations of the National Bank of Tajikistan. 
	


II. Measures taken to ensure compliance with key recommendations (R. 3, R. 4, R. 23, R. 26, R. 35, R. 36, R. 40, SR. I, SR. III, SR. V) 

	Recommendation
	Summary of factors underlying rating
	Overview of the measures taken or planned to correct the deficiencies after adopting mutual evaluation report (December 2008/June 2009)
	Overview of the measures taken or planned after adopting the first progress report (December 2008 to June 2009)  

	3. Freeze and confiscate terrorist assets
	1. The legislation does not provide for confiscation of property that constitutes instrumentalities intended for use in the commission of ML, FT or other predicate offences
	The Criminal Code of the Republic of Tajikistan
Article 262. Legalization (Laundering) of Illegally Acquired Monetary Assets or Other Property.
1) conducting property deals or other operations with cash assets or other property, which are known to be obtained by unlawful means, as well as use of such assets or other property for entrepreneurial or other economic activities or their use by other ways
- shall be punishable by a fine equal to a range from 500–1,000 the minimum salary or a term of imprisonment of up to four years and a fine in the amount of up to two hundred minimum salaries. 
2) The same action committed:

a) repeatedly:

b) by a group of persons by previous concert;

c) by a person abusing his official position ,-

shall be punishable by imprisonment for a term of four to eight years, with or without the forfeiture of property and the right to hold certain positions or be involved in a certain activity for a period of five years.

3) Actions specified in clauses 1 and 2 of this article, committed:

a) by an organized group;

b) on a large scale,  
shall be punishable by imprisonment for a term of seven to ten years, with or without the forfeiture of property and the right to hold certain positions or be involved in a certain activity for a period of five years.

Note: 1) A person who took part in legalization of illegal incomes is released from criminal liability if he/she assisted in exposing a crime and voluntarily handed over illegally obtained incomes.

2) For the purposes of this article, “a large scale” shall mean the illegally obtained cash assets or the property of a value exceeding three thousand minimum salaries.

Also, Pursuant to Executive Order of the President of the Republic of Tajikistan RP No.985 dated May 12, 2008, a Working Group was established to prepare a draft law on amending the Criminal Code of the Republic of Tajikistan. 
	

	
	2. The legislation does not provide for confiscation of property of corresponding value, as required under the Palermo and Vienna conventions and FATF Recommendation 3. While confiscations of property, other than the proceeds of crime and instrumentalities, is determined as a supplementary sanction, it does not apply for the basic ML offence under paragraph one of article 262 and for the FT offence under article 179.1 of the Criminal Code.

	Pursuant to Executive Order of the President of the Republic of Tajikistan RP No.985 dated May 12, 2008, a Working Group was established to prepare a draft law on amending the Criminal Code of the Republic of Tajikistan.
	

	
	3. Confiscation of property that is derived directly or indirectly from proceeds of crime is possible only as a supplementary sanction under article 48 of the Criminal Code and article 27 of the Law on combating terrorism, yet it is not allowed for all ML offences and for the FT offences. Moreover, it can’t be applied also in respect of predicate offences.
	Pursuant to Executive Order of the President of the Republic of Tajikistan RP No.985 dated May 12, 2008, a Working Group was established to prepare a draft law on amending the Criminal Code of the Republic of Tajikistan.
	

	
	4. There is no authority  to take steps to prevent or void actions, whether contractual or otherwise, where the persons involved knew or should have known that as a result of the actions the authorities would be prejudiced in their ability to recover property subject t confiscation.
	
	

	
	5. There are no statistical data or examples of using effectively the confiscation and/or provisional measures

	Instruction of the Executive Office of the President of the Republic of Tajikistan No.23.4/6-25/10-1 dated February 13, 2009, suggests that the Supreme Court of the Republic of Tajikistan and the Council of Justice of the Republic of Tajikistan should ensure that “in the course of legal proceedings related to money laundering and terrorist financing offenses legal measures are taken to confiscate illegally obtained property and cash assets, cash assets.”

	

	4. Secrecy laws consistent with the Recommendations 
	1. The existing law would inhibit suspicious transaction reporting and the sharing of information with entities other than with law enforcement authorities

	Law of the Republic of Tajikistan “On Banking Activity” No.524, dated May 19, 2009 (http://www.nbt.tj)
Article 35. Suspicious transactions
1. If a credit institution finds out that carrying out any transaction, receiving or paying any monies is or may be related to an offense or illegal action, the credit institution must immediately inform the National Bank of Tajikistan and the law enforcement agencies thereof.

2. A gratuitous disclosure of information by a credit organization in accordance with clause 1 of this article shall not be deemed a violation of the banking secrecy provisions, and the credit institution and the National Bank of Tajikistan shall not be held liable for this act.

Article 50. Exceptional Cases 
Provisions of articles 48 (Banking Secrecy) and 49 (Maintenance of Banking Secrecy by Credit Institutions’ Employees and Third Parties) of the Law shall not be applied in the following cases:

- when carrying out duties and obligations related to combating/taking measures against money laundering and terrorist financing prescribed by the legislation and regulations of the National Bank of Tajikistan.
	

	23. Regulation, supervision and monitoring
	1. Criminals are prevented from serving as management officials, but not necessarily from controlling financial institutions through direct share ownership or beneficial ownership.
	Law of the Republic of Tajikistan “On Banking Activity” No.524, dated May 19, 2009 (http://www.nbt.tj)
Article 9. Documents Required for Obtaining a License. 
1. Prior to registering with the State and obtaining the license, credit institutions shall submit the application, the documents and the following information executed in the State language, and obtain the preliminary conclusion of the National Bank of Tajikistan:

- notarized copies of constitutional documents specifying the amount of stated authorized capital;

- a certificate specifying the name (last, first, middle), citizenship, permanent residence, business or profession, education, and containing detailed information about the work experience of each executive;

- a copy of the document evidencing that the credit institution’s executives have a degree in economics;
- a copy of the document evidencing each executive’s professional aptitude; 

- a certificate specifying the name (last, first, middle), citizenship, permanent residence, occupation or profession of the owner of the controlling interest, including the ultimate beneficial owner of the controlling interest, and evidencing their good financial standing;
- a certificate specifying the legitimate sources of the funds contributed to the authorized capital;
- copies of the last three financial statements of the legal person being the ultimate beneficial owner of the controlling interest accompanied by the audit report;
- the list of shareholders and ultimate beneficial owners of the shares specifying their residence and the number of shares;
- a written statement made by each owner of the controlling interest and executive that they do not have any convictions, bankruptcies, or restrictions on professional activities;

- a business plan that specifies the business goals and the activities carried out, organizational structure and internal control system, including measures to combat money laundering and terrorist financing, including a forecast of the balance sheet figures, income and expenditures, and money turnover for the next three years;
- with respect to each owner of controlling interest, including the beneficial owner of the controlling interest, the list of legal persons in which they have an interest specifying the interest size and their residence;
- information on the registered address of the headquarters and on any other place in or outside the Republic of Tajikistan where banking activity is carried out;
- a document evidencing payment of the application processing fee;
- a document certifying that the banking supervisor of the country where the foreign (principal) bank or the parent company of the credit institution was established and operates does not object to the credit institution engaging in the banking activity in the Republic of Tajikistan and carries out consolidated banking supervision of the applicant.

2. The National Bank of Tajikistan may request other additional information to process the application.

         According to article 22 (clause 4) of the above law, members of the Supervisory Council of the credit institution are subject to the following requirements:
A member of the credit institution’s Board cannot be elected to the Supervisory Council. The Chairman of the Supervisory Council cannot be appointed Chairman of the credit institution.

According to article 22 (clauses 5 and 7) of the above law:
5. An executive removed from office at the request of the National Bank of Tajikistan pursuant to article 48 of the Law of the Republic of Tajikistan “On the National Bank of Tajikistan” cannot be elected and appointed as a member of the Supervisory Council or an executive of other credit institution.

7. Five years after the removal from office and subject to the approval of the National Bank of Tajikistan such persons may be appointed to executive positions again.

According to article 48 of the Law of the Republic of Tajikistan “On the National Bank of Tajikistan”, violation of this law and other laws and regulations shall entitle the National Bank of Tajikistan to:

- require from the credit institution to dismiss the chairman or other member of the Supervisory Council.

In addition, the draft Law on NBT stipulates that “The National Bank of Tajikistan, in accordance with the law and for the purpose of combating money laundering and terrorist financing may take the necessary measures and therefore regulate and supervise the activities carried out by credit institutions.” Consequently, this article authorizes the NBT to regulate and supervise credit institutions with regard to AML/CFT matters in accordance with R.23.
	

	26. FIU
	1.   There is no established/operational FIU.
	A facility to accommodate the FIU is currently being looked for. In fact, a part of the FIU’s functions (collection of information on suspicious transactions) has already been assigned to the National Bank of Tajikistan. According to article 35 of the Law “On Banking Activity” “if a credit institution finds out that carrying out any transaction, receiving or paying any monies is or may be related to an offense or illegal action, the credit institution must immediately inform the National Bank of Tajikistan and the law enforcement agencies thereof.” According to clause 3 of article 48 of the law, the National Bank is also authorized to request from credit institutions additional information on their customers and their transactions;
	Decree of the President of the Republic of Tajikistan No.724 dated October 20, 2009, “On the Financial Monitoring Department of the National Bank of Tajikistan.”
       To ensure carrying out international obligations of the Republic of Tajikistan with respect to combating money laundering and terrorist financing and being guided by article 69 of the Constitution of the Republic of Tajikistan, I hereby order:
        1)  to establish, in the order prescribed, the Financial Monitoring Department for the purpose of collecting and analyzing information and implementing measures on combating money laundering and terrorist financing;
        2) to oblige the National Bank of Tajikistan:
        - to take measures necessary to implement this Decree;
         - to address organizational issues to ensure normal operation of the Financial Monitoring Department of the National Bank of Tajikistan, including training of the required specialists in accordance with the international practice and recommendations of the intergovernmental Financial Action Task Force.

	35. Conventions
	1. Tajikistan has ratified /acceded to the Vienna Convention, the Palermo Convention and the SFT Convention, yet it has not taken measures to implement them through domestic laws. 
	Pursuant to Law of the Republic of Tajikistan No.386 dated June 18, 2008, the Legal Code of the Republic of Tajikistan was complemented by a separate article 179.2 “Financing Crimes of Terrorist Nature.”
Pursuant to Executive Order of the President of the Republic of Tajikistan RP No.985 dated May 12, 2008, a Working Group was established to prepare a draft law on amending the Criminal Code of the Republic of Tajikistan.
	

	
	2. Whilst the ML criminal offence exists in the Criminal Code for almost nine years, it has been applied in investigations and prosecutions only once. This suggests that ML activities have not been yet effectively pursued.  


	In 2008, six criminal cases related to money laundering offenses were instituted and investigated. Upon completion of the preliminary investigation, they were referred to court.
	

	
	3. The adoption and the implementation of the Amnesty Law will temporarily unable Tajikistan authorities to carry out some of their obligations under the Vienna Convention and the Palermo Convention.
	
	The Law is currently not in force

	36 . Mutual legal assistance (MLA)
	1.  Insufficient information was provided to make a proper evaluation. 
	Convention on Legal Assistance and Legal Relations in Civil, Family and Criminal Matters  (Kishinev, October 07, 2002)
Ratified by Resolution of Majlisi Namoyandagon Majlisi Oli of the Republic of Tajikistan No.1189 dated October 01, 2004.

	

	40. Other forms of cooperation
	1. The domestic legal provisions and mechanisms for exchange of information with foreign counterparts, that are not parties of the international treaties signed by the Tajik authorities, are not clear.
	
	

	
	2. Based upon the limited information provided, it could not be determined whether the bilateral and multilateral treaties signed by Tajikistan authorities allow for:

· exchange of information related to ML and all predicate offences between the Tajik competent law enforcement authorities and their foreign counterparts;

· spontaneous exchange of information between the Tajik competent law enforcement authorities and their foreign counterparts;

· conducting investigations on behalf of foreign counterparts;

· refusing the foreign request for cooperation on the sole ground that the request is also considered to involve fiscal matters; or
· refusing the request for co-operation on the grounds of laws that impose secrecy requirements on financial institutions or DNFBP.
	Convention on Legal Assistance and Legal Relations in Civil, Family and Criminal Matters  (Kishinev, October 07, 2002)
Ratified by Resolution of Majlisi Namoyandagon Majlisi Oli of the Republic of Tajikistan No.1189 dated October 01, 2004.

Article 6. Extent of legal assistance. 
The Contracting States shall mutually provide legal assistance by carrying out procedural and other actions in compliance with the laws of the Contracting Party addressed. In particular, they shall draw up, send and serve the necessary documents on the respective addressee, carry out inspections, searches, seizures and expert examinations, deliver material evidence and interrogate the respective parties, third persons, suspects, the accused, victims, witnesses, civil plaintiffs, civil defendants and their representatives, legal representatives of the accused, and experts, carry out identification (including through videoconferencing, video recording, and other technical means), track down the persons sought, carry out investigative work related to the investigated criminal matter or criminal prosecution, extradite respective persons to a foreign State for criminal prosecution or to serve a sentence, search for and seize (confiscate) illegally obtained cash assets, property and incomes, search for property and cash assets of civil defendants to ensure enforcement of decisions on civil cases, commercial or other economic disputes, acknowledgment and enforcement of executive endorsements, decisions on civil cases and sentences.

The Contracting Parties may mutually provide legal assistance of other types based on specific circumstances, interests of justice or the society on the whole, and in accordance with the domestic legislation of the Contracting Parties.

SECTION IV. LEGAL ASSISTANCE AND LEGAL RELATIONS IN CRIMINAL MATTERS
Part I. INSTRUCTIONS TO PROVIDE LEGAL ASSISTANCE IN CRIMINAL MATTERS
Article 60. Contents and Form of Instruction to Provide Legal Assistance on a Criminal Matter. 
1. The instruction to provide legal assistance on a criminal matter shall be drawn up in accordance with the requirements of article 7 of this Convention. 
2. The instruction shall also contain: 
a) a description and determination of the nature of the offense, information on the extent of damage, if the damage was inflicted due to a criminal action;

b) a detailed list of procedural and investigative actions that need to be carried out within the framework of the criminal case, and other information  required for carrying out the instruction;

c) the list of issues that need to be clarified during interrogation;

d) complete text of the statutory provision based upon which the criminal matter is investigated. 
3. The instruction to provide legal assistance on a criminal matter shall be accompanied by certified and duly attested and, where necessary, approved in the order prescribed by the legislation of the addressing Contracting State resolutions of procedural and investigative actions.

Article 61. Implementing the Instruction to Provide Legal Assistance on a Criminal Matter. 
Article 62. Timeframes for Implementing Instructions to Provide Legal Assistance on a Criminal Matter. 
Article 63.Establishment and Cooperation Between Joint Investigation and Operational Groups.
	

	
	3.   Based upon the limited information provided, it could not be determined whether the bilateral and multilateral treaties signed by Tajikistan authorities provide for the safeguards regarding the use of the exchanged information or if other mechanisms are in place ensuring that the information received by foreign competent authorities is used only in an authorized manner.

	Convention on Legal Assistance and Legal Relations in Civil, Family and Criminal Matters  (Kishinev, October 07, 2002)
Ratified by Resolution of Majlisi Namoyandagon Majlisi Oli of the Republic of Tajikistan No.1189 dated October 01, 2004.

Article 20. Confidentiality of Information When Providing Legal Assistance 
1. At the request of the justice authority of the addressing Contracting Party the justice authority of the Contracting Party addressed shall take all measures necessary to keep confidential the fact of receipt, the contents of the instruction to provide legal assistance, and the data received as a result of carrying out the instruction.

2. Whew necessary, the justice authorities of the addressing and the addressed Contracting Party shall agree on the conditions and timeframes of keeping confidential the data received as a result of carrying out the instruction. 
	

	
	4.   Very limited statistical information and other relevant information regarding the exchange of information with foreign competent authorities have been made available.
	
	

	SR. I  Implement UN instruments 
	1.   Tajikistan has ratified the SFT Convention, yet it has not taken measures to fully implement it through domestic laws

	Pursuant to Law of the Republic of Tajikistan No.386 dated June 18, 2008, the Legal Code of the Republic of Tajikistan was complemented by a separate article 179.2 “Financing Crimes of Terrorist Nature.”
Pursuant to Executive Order of the President of the Republic of Tajikistan RP No.985 dated May 12, 2008, a Working Group was established to prepare a draft law on amending the Criminal Code of the Republic of Tajikistan.
	

	
	2.  Tajikistan has taken some measures to implement Security Council Resolution 1373, but the obligations regarding the criminalization of FT and freezing/seizing of assets of persons linked with terrorism are not fully met. 


	Pursuant to Resolution of the Government of the Republic of Tajikistan No.506 dated November 09, 2001, “On Harmonizing the Laws and Regulations of the Republic of Tajikistan with UNSC Resolution 1373 dated September 28, 2001”, the National Bank of Tajikistan and the banks must freeze funds and other financial assets or economic resources of persons and organizations that directly or indirectly commit or attempt to commit terrorist acts and participate in the commission of terrorist acts or assist in their commission.
Pursuant to Decree of the National Bank of Tajikistan No.433-1 dated December 02, 2008, banks and other credit institutions must freeze funds and other financial assets or economic resources of persons and organizations that directly or indirectly commit or attempt to commit terrorist acts and participate in the commission of terrorist acts or assist in their commission, and immediately inform the law enforcement agencies thereof.
	

	
	3. Whilst Tajikistan has taken some practical measures to implement Security Council Resolution 1267 and its successor resolutions, it has fallen short of addressing the majority of the legal requirements under these resolutions. 
	
	

	SR. III  Freeze and confiscate terrorist assets
	1. Confiscation and provisional measures do not apply to all FT cases; this limits the scope of confiscation measures in this regard.


	Pursuant to Executive Order of the President of the Republic of Tajikistan RP No.985 dated May 12, 2008, a Working Group was established to prepare a draft law on amending the Criminal Code of the Republic of Tajikistan.
	

	
	2. There are no effective laws and procedures to freeze terrorist funds or other assets of persons designated under the UNSC Resolution 1267.
	Pursuant to Resolution of the Government of the Republic of Tajikistan No.506 dated November 09, 2001, “On Harmonizing the Laws and Regulations of the Republic of Tajikistan with UNSC Resolution 1373 dated September 28, 2001”, the National Bank of Tajikistan and the banks must freeze funds and other financial assets or economic resources of persons and organizations that directly or indirectly commit or attempt to commit terrorist acts and participate in the commission of terrorist acts or assist in their commission.
Pursuant to Decree of the National Bank of Tajikistan No.433-1 dated December 02, 2008, banks and other credit institutions must freeze funds and other financial assets or economic resources of persons and organizations that directly or indirectly commit or attempt to commit terrorist acts and participate in the commission of terrorist acts or assist in their commission, and immediately inform the law enforcement agencies thereof.
	

	
	3.  There are no effective laws and procedures to freeze terrorist funds or other assets of persons designated under UNSC Resolution 1373 that would apply to non-banking and non-financial sectors.
	
	

	
	4. The authorities did not provide enough information to be able to assess the effectiveness of the laws and procedures regarding the implementation of the UNSC Resolution 1373 that apply to banks and credit institutions.
	
	

	
	5.  Whilst authorities can give effect to the actions initiated under the freezing mechanisms of other jurisdictions, it remained unknown on what grounds such actions may be initiated. The adopted procedures are not effective, since they can not ensure taking freezing actions without delay.

	
	

	
	6.  Freezing actions can not be extended to funds or other assets wholly or jointly owned or controlled by designated persons, terrorists, those who finance terrorism or terrorist organizations, nor to funds or other assts derived or generated from funds or other assets owned or controlled by these persons or terrorist organizations.
	
	

	
	7. There are no systems for communicating actions taken under the freezing mechanisms to non-banking financial institutions; the existing systems applying to banks and credit institutions are not effective.

	
	

	
	8.  There is no clear guidance provided to all financial institutions with respect to their obligations in freezing terrorist-related funds.

	
	

	
	9.  There are no clear and publicly known procedures for delisting or reviewing the decisions to defreeze mistakenly frozen funds.

	
	

	
	10. No clear procedures have been set up to ensure access to the frozen funds pursuant to the UNSC Resolution 1267 and in accordance with the UNSC Resolution 1452.
	
	

	
	11. There are no clear legal or other safeguards for bona fide third parties. 
	
	

	
	12. There are no monitoring measures and sanctions for non-compliance with legislation governing the obligations under the FATF SR III for non-banking financial sector.
	
	

	 SR. V International Cooperation
	1. The domestic legal provisions and mechanisms for exchange of information with foreign counterparts, that are not parties of the international treaties signed by the Tajik authorities, are not clear.


	
	

	
	2. It is not known whether the bilateral and multilateral treaties signed by Tajikistan authorities allow for:

· exchange of information related to FT between the Tajik competent law enforcement authorities and their foreign counterparts обмен;

· spontaneous exchange of information on FT between the Tajik competent law enforcement authorities and their foreign counterparts;

· conducting investigations related to the FT on behalf of foreign counterparts,

· refusing the foreign request for co-operation on the sole ground that the request is also considered to involve fiscal matters, and

· refusing the request for co-operation on the grounds of laws that impose secrecy requirements on credit institutions or DNFBP.
	Kishinev Convention on legal assistance and legal relations in civil, family and criminal matters (Kishinev, October 7, 2002 )

Approved by the Resolution of Majalisi namoiandagan Majalisi Oli of the republic of Tajikistan No. 1189 of October 1, 2004.

Article 6. Scope of legal assistance
Contracting Parties shall render mutual legal assistance through the procedural or any other actions provided for in the laws of the requested Contracting Party, in particular, through the completion, forwarding and delivery of documents to the addressee; through the inspection, search, seizure, delivery of material evidence, examinations, interrogation of parties, third parties,  suspects, accused, complainants,  witness, civil plaintiffs, civil defendant, their representatives, legal representatives of the accused, experts,  submission for identification, including the use of video communication, video records and other technical devices, search for wanted persons, investigative measures within the frames of criminal investigations, criminal prosecution, extradition of persons for criminal prosecution or sentence enforcement, for the search and seizure of illegal moneys and assets and proceeds of illegal activities, search of the assets and moneys belonging to the civil defendants for the enforcement of civil judgments, resolutions on commercial and other business disputes, acknowledgement and enforcement of executive endorsements, civil court awards and sentences.

Contacting Parties may also render other mutual legal assistance in other  forms and types based on the exact circumstances, interests of justice and the society in general and in compliance with the national laws of the Contracting Parties.

SECTION IV. LEGAL ASSISTANCE AND LEGAL RELATIONS IN CRIMINAL PROCEEDINGS 
Part I. REQUESTS FOR THE RENDERING OF LEGAL ASSISTANCE IN THE CRIMINAL PROCEEDINGS 
Article 60.The scope and form of the request for the rendering of legal assistance in the criminal proceedings 
1. Request for the rendering of legal assistance in the criminal proceedings shall be completed in compliance with the requirements of Article 7 of the Convention.  
 2. The request shall include:

а) description and qualification of the offence committed, value of damage incurred if caused by the criminal acts;

б) detailed list of procedural, investigative and search measures required by the criminal proceedings, as well as any other information as may be required for the performance of the request;

в) list of questions to be answered at the interrogation;

г) full text of the legal norm, the attributes of which are used to investigate the criminal offence.

3. Request for the rendering of legal assistance in the criminal proceedings shall be attached with appropriately certified and attested and sanctioned, where required by the national laws of the requesting Contracting Party, resolutions on the procedural, investigative or search activities.
Article 61.Performance under the Request for the rendering of legal assistance in the criminal proceedings 

article 62. Timeframes for the Performance under the Request for the rendering of legal assistance in the criminal proceedings 

Article 63.Establishment and activities of Mutual Operational Investigative Groups

	

	
	3. Based on the limited information provided, it is not known whether the bilateral and multilateral treaties signed by Tajikistan authorities provide for the safeguards regarding the use of the exchanged information or if other mechanisms are in place ensuring that the information received by foreign competent authorities is used only in an authorized manner.


	Kishinev Convention on legal assistance and legal relations in civil, family and criminal matters (Kishinev, October 7, 2002 )

Approved by the Resolution of Majalisi namoiandagan Majalisi Oli of the republic of Tajikistan No. 1189 of October 1, 2004.

Article 20.Confidentiality of information related to the mutual legal assistance 
1. An institution of justice of the requested Contracting Party following the request of the requesting Contracting Party takes all appropriate measures to ensure confidentiality of the receipt of and contents of the Request for the rendering of legal assistance, as well as the data obtained as a result of performance thereof.

2. Institutions of justice of the requested and requesting Contracting Parties, if necessary, agree the terms and timeframes for keeping confidential the data obtained through the performance of the Request
	

	
	4. No statistical information or other relevant information regarding the exchange of information related to FT with foreign competent authorities has been made available.
	
	


III. Measures taken based on other recommendations (R. 2, R. 6, R. 7, R. 8, R. 11, R. 12, R. 14, R. 15, R. 16, R. 17, R. 18, R. 19, R. 20, R. 21, R. 24, R. 25, R. 29, R. 30, R. 31, R. 32, R. 33, R. 34, R. 37, R. 38, R. 39, SR. VI, SR. VII, SR. VIII, SR. IX)

	R.
	Краткая характеристика факторов, определяющих данную степень соответствия
	Описание предпринятых или планируемых  мер по исправлению недостатков с момента утверждения отчета о взаимной оценке (декабрь 2008/ июнь 2009)
	Описание мер, предпринятых после утверждения первого отчета о прогрессе (с июня 2009 г. по декабрь 2009 г.)

	2. ML offense—mental element and corporate liability 
	1. The law does not permit the intentional element of the offence of money laundering to be inferred from objective factual circumstances.


	
	

	
	1. While civil and administrative liabilities apply for ML committed by legal persons, no information or examples were provided as to whether these provisions have ever been used.


	
	

	6. Politically exposed persons
	1.  No requirements are in place
	
	

	7. Correspondent banking
	1. No requirements are in place
	
	

	8. New technologies and non-face-to-face business
	1.  No requirements are in place
	
	

	11. Unusual transactions
	No requirements are in place 
	Article 35 The Law of the Republic of Tajikistan “On Banking” 

Suspicious Transactions  

1. If a credit institutions becomes aware that the completion of a transaction, receipt or payment of any amount are related or may be related to an offence or illegal activity, said credit institution shall immediately report to the National Bank of Tajikistan and law enforcement agencies appropriately.
According to the Directive of the President of the Republic of Tajikistan №23.4/6-25/10-1 of 13.02.2009, the National Bank of Tajikistan shall, “pursuant to the Law of the Republic of Tajikistan “On Banking”, Article 44, develop criteria to define suspicious transactions related money laundering in the appropriate legal acts.” 
	

	12. DNFBP – R.5, 6, 8-11
	1. There is no AML/CFT preventive law or other law/regulation requiring that CDD and other measures foreseen under FAFT Recommendations 5, 6 and 8-11 shall be implemented by DNFBPs
	According to the Directive of the President of the Republic of Tajikistan №23.4/6-25/10-1 of 13.02.2009, the Ministry of Finance shall “streamline its operations to comply with FATF requirements related to the securities markets and record keeping in the precious metals and stones.”
	

	14. Protection and tipping-off
	1. No requirements are in place
	Law №524  of May 2009, of the Republic of Tajikistan “On Banking” 

Suspicious Transactions  (http://www.nbt.tj)
Article 35. Suspicious Transactions  
1. If a credit institutions becomes aware that the completion of a transaction, receipt or payment of any amount are related or may be related to an offence or illegal activity, said credit institution shall immediately report to the National Bank of Tajikistan and law enforcement agencies appropriately.
2. Voluntary disclosure of the information by a credit institution, pursuant to part 1 of the Article, shall not be considered as a breach of a banking secret, and said credit institution and the National Bank of Tajikistan shall not be hold liable for said disclosure.
Article 50. Exceptions
Requirements of article 48 (Banking Secret) and 49 (Protection of banking secret by the employees of credit institution and third parties) of the Law is not applied in the following cases: 

- pursuant to the AML/CFT measures and obligations or action plans, as defined in the laws and legal acts of the National Bank of Tajikistan.
	

	15. Internal controls, compliance and audit
	1. No requirements are in place
	Article 24. Law of the Republic of Tajikistan “On Banking” 

Auditor Committee and Chief Internal Auditor of a credit organization 
1. A credit institution must establish an Auditor Committee.

2. Members and Chairman thereof are elected by the Supervisory Board for a term of 4 years.
3. Chairman of the Supervisory Board, Chairman of the credit organization and members of the Management Board of the credit organization may not be elected members of the Auditor Committee.
4. Auditor Committee operates for the purposes of the Supervisory Board of the credit organization with the following rights and responsibilities:

- consider and recommend the annual auditor plan, accounting control regulations and risk management rules of the credit organization;

- recommend candidates for external auditors of the credit organization pursuant to article 45 of the Law;

- review external auditor reports on the credit statements of the credit organization and report the findings to the Supervisory Board before the credit statements are approved by the Supervisory Board;

- request reports from the chief internal auditor of the credit organization;

-monitor credit operations of the credit organization for the compliance with the laws and legal acts, and report appropriately to the Supervisory;

-examine report of the credit organization submitted to the National Bank of Tajikistan;

-develop reports on any issues initiated by the Supervisory Board for consideration by the Auditor Committee;

-evaluate transactions and deals of the credit organization based on the plans adopted by the Auditor Committee following request of the Supervisory Board and shareholders of the credit organization possessing more that 10 percent of voting shares or as defined in the Articles of Association of the credit organization;

-at least once a year deliver a progress status report to the General Shareholders Meeting.

5. Resolutions of the Auditor Committee shall be adopted by the majority of votes present at the meeting. Where votes are divided equally, the vote of the Chairman of the Auditor Committee shall be decisive. 
6. The credit organization shall have an internal audit service managed by the Chief Internal Auditor. 
7. Chief Internal Auditor of a credit organization shall meet requirements of art 5, Article 22 of the Law.  
Article 46. Additional Responsibilities
1. In addition to the provisions set out in Article 45 of the Law, the National Bank of Tajikistan may require that the audit organization of a credit organization perform the following responsibilities:

- issue opinion on the compliance of AML/CFT measures of the credit organization with the laws and legal acts of the National Bank of Tajikistan.

Article 48. Law of the Republic of Tajikistan “On the National Bank of Tajikistan” 

Urgent Corrective Measures and Compensatory Remedies 

The National Bank of Tajikistan may enforce any corrective measures and compensatory remedies, as defined in part two of the given article, whenever the bank becomes aware that the credit organization, its management and other employees:

-breach the given Law and other regulatory acts;

-fail providing the National Bank of Tajikistan with the required information in a timely manner, exhaustive or correct;

-execute high risk or incorrect transactions.

Pursuant to para.1, article 9 of the Law of Tajikistan “On Banking”, “before the state registration and receipt of a license, a credit organization shall submit to the National Bank of Tajikistan an application, appropriate documents and the following information: description of organizational structure and internal control system, including corresponding AML/CFT measures …”   Also, the Law requires that AML/CFT internal control system of a credit organization be subject to an independent audit.
	

	16. DNFBP –

Р.13-15 и 21
	 1. There is no FIU and no AML/CFT law or any other law/regulation requiring DNFBPs to make STRs to the FIU. 
	
	

	
	1.  Consequently, the requirements under FAFT Recommendations 13, 14, 15 and 21 are not met.
	
	

	17. Sanctions
	1. There is no sanctioning mechanism applicable to AML/CFT.
	Article 18. Law of the Republic of Tajikistan “On Banking” 

Revocation of License
1. A license may not be revoked otherwise but by a resolution of the National Bank of Tajikistan based on one or a few of the reasons given below:

-the transactions performed by a credit organization are risky or unjustified;

-a credit organization breaches the laws and regulatory acts of the National Bank of Tajikistan and conditions and requirements of the license affecting financial stability of the credit institution;

-a credit organization, a foreign bank, a holding company of the credit organization, whose subsidiaries are  banks and non-banking credit organizations, participated in an offence, in particular, in laundering illegal proceeds and in the financing of terrorism and hence their licenses have been cancelled;

-banking monitoring is impeded by the fact that the credit organization is a part of a group of companies or a subsidiary of a foreign bank or a holding of a credit organization, which is not controlled appropriately;


	Article 53. Urgent Corrective Measures and Compensatory Remedies 
Pursuant to the Law of the Republic of Tajikistan “On the National Bank of Tajikistan”, the National Bank of Tajikistan applies all required urgent corrective measures and compensatory remedies.
Article 48. Urgent Corrective Measures and Compensatory Remedies (the Law “On the National Bank of Tajikistan”) 
The National Bank of Tajikistan may The National Bank of Tajikistan may enforce any urgent corrective measures and compensatory remedies, as defined in part two of the given article, whenever the bank becomes aware that the credit organization, its management and other employees:

-breach the given Law and other regulatory acts;

-fail providing the National Bank of Tajikistan with the required information in a timely manner, exhaustive or correct;

-execute high risk or incorrect transactions.

Having identified any cases mentioned in part one of the Article, the National Bank of Tajikistan may enact towards the credit organization one or a few of the corrective measures or compensatory remedies, as defined below:
- issue an ordinance to the credit organization;

- issue a directive to the credit organization;

- require that a credit organization develop and submit a Corrective Actions Plan to remove the faults and remedy the situation or appropriate information on the measures taken;

- require that the credit organization cancel the execution of certain operations;
- prohibit the credit organization from the distribution of any proceeds or dividends accrued on the shares;  
- enact any limitations on the provision of credits;
- require that the credit organization increase compulsory reserves deposited with the National Bank of Tajikistan up to a certain amount and within certain dates; 
- require that the Chairman of the Supervisory Board convene an extraordinary meeting of the Supervisory Board with the representative of the National Bank of Tajikistan participating, for the consideration of offences and enactment of the action plan to remedy said;
- require that the chairman or Management Board of the credit organization apply financial recovery measures, including assets restructuring methods;
- require that the credit organization dismiss temporary or permanently one or a few managers from the management position;
- require that the credit organization dismiss the chairman or another member of the Supervisory Board;  

- require that the credit organization be restructures (merged, acquired, split or restructures);
- apply different prudential standards towards the credit organization for a term of up to six months;
- prohibit the credit organization from certain transactions, permitted by the license, for a term of up to twelve months;
-prohibit the credit organization from opening a branch or any other structural unit;

-impose limitations on the assets acceptance and transfer by the credit organization, as well as on the payment of dividends;

- impose penalties towards managers of the credit organization according to the existing laws;

- suspend authorities of the Supervisory Board of the credit organization and, pursuant to the laws, appoint a provisional administration for the financial recovery of the credit organization;
- impose a penalty towards the credit organization up to one percent of the minimum authorized capital value;
- revoke the license of the credit organization, according to the Law of the Republic of Tajikistan “On Banking”.
National Bank of Tajikistan impose a penalty towards the credit organization up to one percent of the minimum authorized capital value and require removal of all faults and breaches within certain timeframes, in the following cases:
- if credit organization submits to the National Bank of Tajikistan incomplete and invalid reports, statistical data and other information;

- if the credit organization fails or delays providing information about a client, certain risks related to special clients and also any information requested by the National Bank of Tajikistan;
- if any faults or breaches are found by the credit organization audit.

Should a credit organization fail meeting requirements of the National Bank of Tajikistan, imposition of the penalty continues till the credit organization removes all faults, as defined in part 3 of the Article.
The penalty is debited from the correspondent account of the credit organization, opened with the National Bank of Tajikistan, without instruction of the credit organization. If a credit organization does not have a correspondent account opened with the National Bank of Tajikistan, the penalty is withhold according to the laws.  
Procedures for the corrective measures and compensatory remedies are defined by the Management Board of the credit organization. 
Urgent corrective measures and compensatory remedies defined in this Article, are imposed by the National Bank of Tajikistan within one year after the breach occurred, however no later than in three months of finding the breaches.
Imposition of the urgent corrective measures and compensatory remedies defined in this Article, shall not be considered by the credit organization as a relief from the liability of the credit organization under other laws. (Law №548 dated 5.08.09.)

	18. Shell Banks
	1. There are no shell banks currently operating in Tajikistan, but no provisions that address any of the other criteria.


	To be engaged in banking operations in the Republic of Tajikistan, a legal person shall, according to the Law of the Republic of Tajikistan “On banking”, obtain a license of the National Bank of Tajikistan. License is issued against an application, documents and the following information submitted to the National Bank of Tajikistan (article 9):
- notarized copy of constituent documents, including the amount of declared authorized capital;
- a statement enumerating names, citizenship, permanent residence and profession, education and detailed work record of each manager;
-copy of a documents witnessing an economic university degree of each manager;
- copy of a document certifying professional competence of each manager; 

- a statement indicating the name, citizenship, permanent residence, occupation or profession of owner of controlling interest, including the ultimate beneficiary of the controlling interest, confirming their financial position;
- a statement witnessing legal origin of the funds invested in the authorized capital;
-copy of the last three financial statements of a legal person owning the controlling interest, including auditor conclusion thereon; 

-list of shareholders and ultimate beneficial owners of the shares, including addresses and number of shares; 
- a written declaration completed by each owner of the controlling interest and managers, confirming the absence of prior criminal records, bankruptcy and restrictions imposed on professional activities;
-business plan, including business missions and types of operations, description of the organizational structure and internal control system, including appropriate AML/CFT measures, and forecast of the balance report, profits and losses and the turnover for the next three years;
- list of legal entities, where the owners of controlling interest, including ultimate beneficiary owner of each controlling interest, have an interest; list of said legal entities, amount and location of the interests thereof;
-location of the head office inside and outside the Republic of Tajikistan, where baking operations are performed;  

- confirmation of application fee paid;

- a confirmation from the banking supervisory board of the country, where a foreign (principal) bank or a holding company is incorporated and operates approving banking operation of the credit organization in the Republic of Tajikistan and will ensure consolidated banking oversight over the applicant.
2. National Bank of Tajikistan may require provision of other additional information related to the application.
Article 10. Licensing Procedures
1. National Bank of Tajikistan within three months of receiving an application issues a conclusion regarding either compliance or non-compliance of the documents submitted with the requirements of the given Law.
2. To issue said conclusion, the National Bank of Tajikistan, having checked all submitted documents, may require submitting appropriate additional information from the credit organization, governmental agencies and appropriate foreign supervisory agency.
7. The National Bank of Tajikistan makes a decision regarding credit organization license, based on the following grounds:
- legal validity and accuracy of the information and documents submitted;
- appropriate financial position and operations of the founding parties;
- compliance of the owners, parties with a controlling interest and managers of the company with the professional and reliability criteria;
-compliance of the structure and list of employees, current, financial funds and methods of corporate wealth generation, enabling the company to meet its obligations with the license requirements; 
-acceptability of operations defined in the Articles of Association;

-feasibility of the business plan;

-resolution of a credit organization to operate at a certain permanent address in the Republic of Tajikistan;

-permissible level of supervision and oversight by a foreign supervisory agency on the consolidated basis.

8. Within a month of the decision to issue a license, a credit organization shall deposit remaining amount of the minimum authorized capital and transfers an appropriate license fee to the accounts in the National Bank of Tajikistan. A credit organization, which meets these requirements, is issued a license of the National Bank of Tajikistan within three working days.
      Illegal entrepreneurship, pseudo-entrepreneurship and illegal banking operations give rise to the following legal responsibility: 

Criminal Code of the Republic of Tajikistan
Article 259. Illegal Entrepreneurship
1) Entrepreneurship without registration or a special permit (license) in cases where said permit (license) is mandatory, or entrepreneurship in violation of the license conditions, as well as any types of prohibited entrepreneurship, involving large proceeds or serious damage to the interests of individuals, commercial or non-profit organizations or to the state. 

is punishable with a fine from five hundred to one thousand calculation factors or with the imprisonment of up to three years. 

2) The same actions:

а) committed by an organized criminal group;

b) involving especially large scale proceeds;

c) committed by a person previously convicted of illegal entrepreneurship or illegal banking operations, -

are punishable with a fine from one to two thousand calculation factors or with the imprisonment from three to five years and a fine of up to five hundred calculation factors.

Article 260. Pseudo-entrepreneurship 
Pseudo-entrepreneurship, which means an institution of a commercial organization not meant for entrepreneur or banking operation, aiming at obtaining credits, tax exemptions or other material benefits or sheltering illegal operations, causing large scale damage to individuals, commercial or non-profit organizations or the state, -

is punishable with a fine from five hundred to one thousand calculation factors or with the restraint of up to two years or with an imprisonment for the same term. 
Notes. 1) Articles 258, 259, 259.1 and 260 of the Code consider proceeds or damage to be large scale, if amount of the said exceeds one thousand of calculation factors, and proceeds are considered as especially large scale where the amount of said exceeds two of thousand calculation factors.

2) The proceeds which are the subject of this article shall be the profit obtained as a difference between the money spent and received. 
3) According to the articles of this Chapter, large scale damage to the interests of the individuals shall mean any damage exceeding five hundred calculation factors. 

Article 263. Illegal Banking Operations
1) Banking operations without registration or a special permit (license) in cases where said permit (license) is mandatory, or said operations in violation of the license conditions involving large proceeds or serious damage to the interests of individuals, commercial or non-profit organizations or to the state. 

is punishable with a fine from one to two thousand calculation factors or with the imprisonment of up to three years, including deprivation of the right to hold certain positions or be engaged in certain operations for a term of five years or without said. 

2) The same action:

а) committed by an organized criminal group;

b) involving especially large scale proceeds;

c) committed by a person previously convicted of illegal banking operations or illegal entrepreneurship, -

is punishable with imprisonment for a term from three to five years and a fine from five to one thousand calculation factors.

Notes. 1) According to the article, proceeds or damage are considered large scale, if amount of the said exceeds one thousand of calculation factors, and proceeds are considered as especially large scale where the amount of said exceeds two thousand of calculation factors.
	

	19. Other forms of reporting
	1. No requirements are in place
	
	

	20 . Other non-financial businesses and professions & Modern-secure transaction techniques

	1. No requirements are in place
	
	

	21. Special attention for higher risk countries 
	1. No requirements are in place
	
	

	24. DNFBP—regulation, supervision and monitoring
	1. There are no AML/CFT requirements for DNFBPs and they are not subject to any effective systems for monitoring and ensuring compliance with such requirements.
	
	

	25. Guidelines & Feedback
	1. No requirements are in place
	
	

	29. Supervisors
	1. No requirements are in place
	
	Law of the Republic of Tajikistan “On the National Bank of Tajikistan”

Article 47.

Pursuant to the Law on Anti-Money Laundering and Combating the Financing of Terrorism, the National Bank of Tajikistan may have implemented all measures as required and implementing related regulation and oversight of the credit organizations operations. 
Article 47. Inspection of operations of the credit organizations

The National Bank of Tajikistan maintains consolidated oversight of the credit organizations based on the following procedures:
- reviews reports, documents, notes, explanations, evidences and information provided by a credit organization according to the given Law;
- requires that the credit organizations and any subsidiary banks and affiliated companies thereof provide and confirm any additional information, reports, documents, notes, explanations and/or evidences in writing;
- requires that a credit organization provide information about financial position, origin of funds, reputation about direct and indirect shareholders of a credit organization and any person willing to acquire 10 or more percent of the credit organization stock;
- inspects credit organizations, affiliated companies and subsidiary banks thereof, appointing its employee (s) or persons.
    The inspection covers review of a credit organization operations to identify its financial position and compliance of the credit organization operations with the requirements of the given Law, the Law of the Republic of Tajikistan “On Banking” legal regulations of the National Bank of Tajikistan and internal policy of the credit organization.
   At once a year the National Bank of Tajikistan inspects all credit organizations, except representative offices, subject to inspection at least once in two years.
    The persons, appointed pursuant to the given article shall be hold liable for keeping the information confidential. Managers, employees, representatives of a credit organization or subsidiary bank or affiliated company thereof shall ensure the access of the appointed persons to all offices, including storages, stockrooms, journals, accounts, documents, records, including electronic files.
   Any information, including that of banking secret, requested by the inspection group shall be provided by the credit organization in a timely manner.
    Managers of the credit organization shall assist as much as possible to the inspection group. 
    National Bank of Tajikistan reports results of the inspection to the Supervisory Board of the credit organization.
     Procedures for the inspection, consolidation and presentation of results shall comply with the legal regulations of the National Bank of Tajikistan. 
    Members of the Management Board, employees, representatives of the National Bank of Tajikistan and any person appointed pursuant to the given Law for inspecting a credit organization or engaged as a receiver, shall not be hold liable for the damage caused by the performance of the obligations specified hereunder, if said performance is in good will.
    The National Bank of Tajikistan shall indemnify the above persons any costs as were required to hold them harmless from any court suits, if said persons performed hereunder in good will, unless the persons are convicted of an offence (The Law on amendments and modifications of the Law of the Republic of Tajikistan “On the National Bank of Tajikistan” №548 of 5.08.09.)

	30. Resources, integrity, and training
	1. The staff of law enforcement authorities and PGO is not specialized in ML/FT investigations/prosecutions.


	
	At present the staff of law enforcement authorities and PGO are familiarized with AML/CFT laws and investigate criminal offences involving ML and FT. In addition, the staff is trained in the International Financial Monitoring Training Center (IFMTC). 


	
	1.  Technical and financial resources provided to some law enforcement authorities and PGO are not sufficient to fully and effectively perform their function.
	
	

	
	3. It is questionable whether the law enforcement and judicial authorities maintain high professional standards and their staff is of a high integrity due to a high level of corruption in these sectors.
	
	

	
	4. The staff of ASFCCC, MS, CSuG has not received adequate and relevant training.


	
	ASFCCC staff is trained in IFMTC.

	
	5. The assessment team was unable to fully assess the compliance with the essential criteria 30.1, 30.2 and 30.3 with respect to DSAOC and SNSC due to the lack of provided data.
	
	

	31. National co-operation
	 1. There are no statutory prohibitions to sharing information by and between agencies yet there is no indication that the agencies engage in any sharing of information or coordination on operational issues.


	Directive №23.4/6-25/10-1 of 13.02.2009 of the President of the republic of Tajikistan has tasked all competent authorities “to focus on AML/CFT cooperation with other relevant agencies.” 
	

	
	 2. Government officials did not provide any information concerning the existence of mechanisms that are in place for consultation between competent authorities, the financial sector or other sections (including DNFBP regarding money laundering or terrorist financing). 


	
	

	32. Statistics
	1. Tajik authorities do not review the effectiveness of their systems for combating ML and FT on a regular basis.


	
	

	
	2. DSAOC, SNCC and PGO don’t maintain or failed to provide to the assessment team annual statistics on criminal proceeds.
	
	

	
	3. Whilst CSuG and CB dispose of some statistics on cross border transportation of currency, this statistics is not comprehensive and doesn’t contain all data relevant for combating ML and FT.
	
	

	33. Legal persons–beneficial owners
	1.  Insufficient information was provided to make a proper evaluation.
	Law of the Republic of Tajikistan “On Banking”
Article 9. Documents required for licensing

1. Before the state registration and receipt of a license, a credit organization shall submit to the National Bank of Tajikistan an application, appropriate documents and the following information in the state language to obtain a preliminary conclusion of the National Bank of Tajikistan: 

- a statement indicating the name, citizenship, permanent residence, occupation or profession of the owner of controlling interest, including the ultimate beneficiary of the controlling interest, confirming their financial position;

-list of shareholders and ultimate beneficial owners of the shares, including addresses and number of shares. 
- list of legal entities, where the owners of controlling interest, including ultimate beneficiary owner of each controlling interest, have an interest.
Article 12. Establishment of a Branch of a foreign Bank 
1. National Bank of Tajikistan may permit opening of a branch by a foreign bank for banking operations.
2. An application for opening a branch of a bank shall be submitted to the National Bank of Tajikistan in writing on the state languages attached with the following documents:
-list of shareholders and ultimate beneficial owners of the shares of a foreign bank, including addresses and number of shares, and a copy of a registration certificate of the shareholders.  
Article 26. Procedures for the acquisition of a controlling interest 

1. Acquisition of a controlling interest in a credit organization required prior approval of the National Bank of Tajikistan.
2. Any person acting directly or indirectly, via third persons or in cooperation therewith, willing to acquire a controlling interest in a credit organization shall apply in writing to the National Bank of Tajikistan.
3. An application for the acquisition of a controlling interest shall include: 
- full names, citizenships, permanent addresses, work and professional records of each individual willing to acquire a controlling interest, including the ultimate beneficiary of said controlling interest; 
- a statement confirming the ownership of each appropriate individual in said controlling interest, including the ultimate beneficiary of the controlling interest.
4. National Bank of Tajikistan forecasts anticipated impacts on the stability of the credit organization, which may arise with the change of the owner of the credit organization, and compliance of candidates willing to acquire a controlling interest in the credit organization, including the ultimate beneficiary of said controlling interest, with the established requirements; within 60 days of receiving the application the National Bank of Tajikistan issues a written conclusion to either accept or decline the application. Each case of decline shall be appropriately substantiated.
	

	37. Dual criminality
	1. Insufficient information was provided to make a proper evaluation.
	
	

	38. MLA on confiscation and freezing
	1. Insufficient information was provided to make a proper evaluation.
	Kishinev Convention on legal assistance and legal relations in civil, family and criminal matters (Kishinev, October 7, 2002 )

Approved by the Resolution of Majalisi namoiandagan Majalisi Oli of the republic of Tajikistan No. 1189 of October 1, 2004.

Article 6. Scope of legal assistance
Contracting Parties shall render mutual legal assistance through the procedural or any other actions provided for in the laws of the requested Contracting Party, in particular, through the completion, forwarding and delivery of documents to the addressee; through the inspection, search, seizure, delivery of material evidence, examinations, interrogation of parties, third parties,  suspects, accused, complainants,  witness, civil plaintiffs, civil defendant, their representatives, legal representatives of the accused, experts,  submission for identification, including the use of video communication, video records and other technical devices, search for wanted persons, investigative measures within the frames of criminal investigations, criminal prosecution, extradition of persons for criminal prosecution or sentence enforcement, for the search and seizure of illegal moneys and assets and proceeds of illegal activities, search of the assets and moneys belonging to the civil defendants for the enforcement of civil judgments, resolutions on commercial and other business disputes, acknowledgement and enforcement of executive endorsements, civil court awards and sentences.

Contacting Parties may also render other mutual legal assistance in other  forms and types based on the exact circumstances, interests of justice and the society in general and in compliance with the national laws of the Contracting Parties.

Article 104.Legal Assistance related to the Search, Seizure and Confiscation of Property
1. Based on the national laws and provisions of the given Convention, Contracting Parties shall render mutual legal assistance  related to the search, seizure and confiscation of illegal property and values, as well as proceeds of illegal activities belonging to the accused (defendants, convicted), indemnification of damage to the parties affected by the offences (civil claimants), enforcement of the court sentences on the recovery of fines and confiscation. 
 2. For this purpose, the agencies of justice of the Contracting Parties, based on the requests for mutual legal assistance in criminal cases, according to the internal laws perform all investigations and searches as required to find the illegal property, money, values and proceeds, belonging to the accused (defendants, convicted). 
Having identified said property, money, values and proceeds, the competent agencies of justice of the Contracting Parties have appropriate measures implemented so as to ensure integrity of said through the seizing for the prevention of any possible operations with and confiscation thereof.
3. The competent institutions of justice of the Contracting Parties, having identified illegal property, money and values in each respective jurisdiction, deliver them to the competent institution of justice of the requesting Contracting Party for their attachment to the dossier of the criminal case as material evidence and subsequent return to the legal proprietors or for the indemnification of damage caused. 

4. The competent institutions of justice of the requested Contracting Party, having seized the money, values and property of the accused (defendant, convicted) and illegal proceeds, ensure integrity thereof for further indemnification of the damage caused by the offence and confiscation on the basis of the enacted sentence adopted by the court of the requesting Contracting Party, in compliance with the regulations set out in article 58 of the Convention.  
5. The competent institutions of justice of the requested Contracting Party may postpone delivery of illegal money, values, property and illegal proceeds belonging to the accused (defendant, convicted) to the institutions of justice of the requesting Contracting Party, if said is required for the purposes of criminal prosecution or consideration of disputable rights of other (third) persons thereto.  
	

	39. Extradition
	1.Insufficient information was provided to make a proper evaluation.

	Kishinev Convention on legal assistance and legal relations in civil, family and criminal matters (Kishinev, October 7, 2002 )

Approved by the Resolution of Majalisi namoiandagan Majalisi Oli of the republic of Tajikistan No. 1189 of October 1, 2004.

Article 6. Scope of legal assistance
Contracting Parties shall render mutual legal assistance through the procedural or any other actions provided for in the laws of the requested Contracting Party, in particular, through the completion, forwarding and delivery of documents to the addressee; through the inspection, search, seizure, delivery of material evidence, examinations, interrogation of parties, third parties,  suspects, accused, complainants,  witness, civil plaintiffs, civil defendant, their representatives, legal representatives of the accused, experts,  submission for identification, including the use of video communication, video records and other technical devices, search for wanted persons, investigative measures within the frames of criminal investigations, criminal prosecution, extradition of persons for criminal prosecution or sentence enforcement, for the search and seizure of illegal moneys and assets and proceeds of illegal activities, search of the assets and moneys belonging to the civil defendants for the enforcement of civil judgments, resolutions on commercial and other business disputes, acknowledgement and enforcement of executive endorsements, civil court awards and sentences.

Contacting Parties may also render other mutual legal assistance in other  forms and types based on the exact circumstances, interests of justice and the society in general and in compliance with the national laws of the Contracting Parties.

Part II. EXTRADITION

article 66. Extrdition Obligations

1. Contracting Parties shall, based on the terms and conditions, set out in the Convention, upon request extradite to each other the individuals occurring in their territories for the criminal prosecution or enforcement of the sentence.
2. Extradition for the criminal prosecution shall be based on the acts which, according to the national laws of the requested and requesting Contracting Parties is subject to a criminal punishment and imprisonment for at least one year or more sever. 
3. Extradition for the criminal prosecution shall be based on the acts which, according to the national laws of the requested and requesting Contracting Parties is subject to a criminal punishment and an offender, requested for the extradition, has been sentenced for an imprisonment for at least six months or for a more sever punishment. 
4. Requested and requesting Contracting Parties should not focus on the terminology used to describe certain elements of crime, while making a decision if the act, towards which extradition is being sought, subject to criminal punishment under the national laws of the requested and requesting Contracting Parties.
Article 67. Request for Extradition
Article 68. Identification of location of an individual and his detention following request for extradition 

Article 71. Timeframes for the consideration of the request for extradition
Article 82. Delivery of the extradited individual
…


	

	SR.VI
AML/CFT requirements for money/value transfer services
	1. There is no applicable requirement.
	According to para. 3 and 4 of Instruction 147, foreign currencies may be transferred and received without opening a bank account by individuals (their representatives) against a personal identification document presented in the bank, payment transfer order or an application for the receipt of funds transferred. Orders for the transfer of foreign currency from the republic of Tajikistan and applications to receive foreign currency transferred to the republic of Tajikistan shall include the following information:  

- full name, personal identification documents of a payment originator (type of document, number, series, issuing body and issuing date), for the transfer of funds from the republic of Tajikistan;

- full name, full residential address, personal identification document of the payment recipient (type of document, number, series, issuing body and issuing date), for the transfer of funds to the republic of Tajikistan;

- date and signature of the foreign currency payment originator or recipient.

Requirements for the identification of a client are specified in the Tax Code of the republic of Tajikistan. 
Governmental agencies and other persons, authorized to execute the operations enumerated below (transactions, deals) with the physical and legal persons (with them and for their interests) shall require that said persons submit confirmation of their taxpayer identification numbers and passports of citizens of the republic of Tajikistan bearing appropriate stamp with the taxpayer identification number: 

4) foreign trade operations, transfer of funds outside and within the republic of Tajikistan, provision of credits and other funds by the banks and other financial institutions, except credit and debit operations with the savings (deposit) accounts of individuals, in compliance with article 76 of the Code, credit sales of goods (paid by installments). 

Currently electronic funds transfer is subject to the following regulations of the National Bank of the republic of Tajikistan:

- Provision of September  29, 1999, Procedures for the Inter-Regional Electronic Payments between the National Bank of Tajikistan and Branches thereof; ;

-  Instruction № 112, Wire Funds Transfers in the Republic of Tajikistan;

- Instruction № 162, Procedures for the Transfer of Funds by Individuals without Opening Foreign Currency Accounts

	

	SR.VII
Wire transfer rules
	1. There is a requirement that complete originator information must be obtained for all outgoing wire transfers, but none of the other criteria are satisfied 
	Legal Regulations of the National Bank of Tajikistan:

Instruction № 112, Wire Funds Transfers in the Republic of Tajikistan 
8. Payment transfer documents shall comply with the standard requirements and shall contain:

а) type of the payment transfer document;

b) number of the payment transfer document, date, month, year of issue. The date shall be indicated in digits, month – in words and year – in digits. Month in the payment transfer documents, generated by computes, may be indicated in digits;

c) name of the payer and the number of his bank account;
d) name of the bank (head office) of the payer and its account number;

e) name of the beneficiary and the number of his bank account;

f) name of the beneficiary bank, number of the bank receiving the payment;

g) purpose of the payment. Reference code may be included in addition to the purpose indicated in words;

h) amount of payment in figures and words;

i) the first copy, which remains with the bank of the payer and the third copy (except the checks), forwarded to the beneficiary bank shall bear the signatures of authorized officials of the company and its stamp (complaint with the specimen hold be the bank); this requirements is applicable to all documents, whether paper-based or electronic.
Instruction № 162, Procedures for the Transfer of Funds by Individuals without Opening Foreign Currency Accounts

5. Foreign currency may be transferred by individuals (or their representatives) from the republic of Tajikistan against personal identification document, transfer order and a taxpayer identification number submitted to the bank. 
6. Foreign currency may be received by individuals (or their representatives) in the republic of Tajikistan against personal identification document and an application for the receipt of funds. 
7. Payment transfer requesting that the funds be transferred from the republic of Tajikistan and an application for the receipt of foreign currency transferred to the republic of Tajikistan shall contain the following data:

- full name, personal identification document of the payment originator (type of document, number, series, issuing body and issuing date), for the transfer of funds from the republic of Tajikistan;
- full name and full address, personal identification document of the payment recipient (type of document, number, series, issuing body and issuing date), for the transfer of funds to the republic of Tajikistan;

- amount and purpose of transferred (received) funds; in this case purpose of payment shall be indicated by the individual in the payment transfer order. Bank shall leave the graph for indicating the purpose of payment blank and require that clients fill them out themselves;
- date and signature of the individual transferring or receiving foreign currency.

8. Where any documents are submitted failing to comply with the requirements of para. 7, and also whenever the documents required hereunder are not provided, the bank may not transfer (issue) foreign currency.
21. Where payments are transferred regularly from the republic of Tajikistan (at least once a month, in the same bank or branch thereof) and the amount of transfer exceeds USD 10 000 (ten thousand US dollars), the bank shall fill out a Dossier for Foreign Currency Transfers without Opening a Foreign Currency Account (further referred to as the “Dossier”).
The Dossier is opened to check validity of the purpose of the transactions completed and to collect full information about the payment originator; the Dossier shall include the number and date of opening. 
The Dossier contains all documents submitted by the individuals. 

The bank shall keep the documents submitted to the bank and the Dossier for at least five years of the last date of foreign currency transfer.
	

	SR.VIII
.Non-profit organizations
	1.  The authorities did not review the adequacy of legislation related to the non-profit organizations and can not obtain timely information on the activities, size and other relevant features of their non-profit sectors for the purpose of identifying the NPOs that are at risk of being misused for TF. 
	
	

	
	 2. No periodic reassessment of the new information on the NPOs potential vulnerabilities to terrorist activities has been conducted.
	
	

	
	 3. The authorities did not adopt any preventive measure nor undertake outreach to the NPO sector with a view to protecting it from TF abuse.

	
	

	
	 4. No steps necessary to promote effective supervision/monitoring of the risky NPOs have been taken yet.

	
	

	
	 5. The authorities did not provide any information regarding the type and application of sanctions under the Law on Charities. 

	
	

	
	 6. The legislation does not require maintaining information on the person who own, control or directing activities of the charitable organizations.

	
	

	
	 7. The legislation does not require NPOs to maintain financial records for a period of at least five years.


	The Law of the Republic of Tajikistan “Accounting Records” 
Article 18. Storage of Accounting Records
Companies shall keep initial accounting records, accounting registers and accounting reports as required by the Law.  

Working chart of accounts, other documents related to the accounting policy, coding procedures, computerized data processing programs (including the dates for the use thereof) shall be stored by a company for at least five years after they were used for the last time to generate accounting reports. 
Director and Chief Accountant of the company are responsible for arranging the storage of accounting documents, accounting registers and accounting reports.
	

	
	8. Lack of domestic co-operation, co-ordination and information sharing among appropriate authorities that hold relevant information on NPOs of potential TF concern. 


	
	

	
	9. No mechanisms have been developed for the prompt sharing of information among all relevant competent authorities in order to take appropriate action when there is a suspicion that a particular NPO is being used for TF purposes.


	
	

	
	10. The authorities did not provide information as to whether specific points of contacts and procedures have been identified to respond to international requests for information regarding particular NPOs that are suspected of TF.
	
	

	SR.IX
Cash Border Declaration & Disclosure
	1. There are provisions concerning the monitoring of physical cross-border transportation of foreign cash currency, yet they don’t cover domestic cash currency and domestic and foreign bearer negotiable instruments.
	According to the amendments and modification to NBRT Instruction №142, Procedures for Importing to and Exporting from the Republic of Tajikistan of the National and Foreign Currency in Cash and Securities in the National and Foreign Currency”, Tajikistan has enacted a declaration system applicable towards export and  import of the national currency in cash and securities with the threshold value of USD 3.000 (equivalent). National currency in cash and securities in the national currency equivalent to USD 10,000 may be exported from the republic of Tajikistan against permission of the National Bank of Tajikistan. In addition, the customs service keeps records of the imported and exported foreign currency in cash and securities, subject to declaration, reporting consolidated data to the National Bank of Tajikistan every month.  
	

	
	 2. Collected information on the amount of currency declared or otherwise detected and the identification data of the bearer are not stored in electronic format nor centralized, which in practice unable the effective use of such information by competent LEA, and in future also by the FIU, as well as for the purpose of international cooperation.
	
	

	
	3. The cross-border transportation of illegally obtained funds does not fall within the definitions of ML and FT under the relevant articles of the Criminal Code.  The legislation is not implemented in practice since there were no ML or FT investigations initiated by CSuG, nor were the collected data used by other LEA for the above mentioned purpose.
	
	

	
	4. Due to several legal and practical impediments the CSuG or other competent authorities can not seize/confiscate currency or bearer negotiable instruments that are related to ML or FT. The legislation is not implemented in practice since there were no such seizures/ confiscations.
	
	

	
	5. Due to several legal and practical impediments the CSuG can not seize/freeze terrorist funds or other assets of persons designated by the UN in accordance with UNSC Resolution 1267 and its successor resolutions.
	
	



DECREE OF THE PRESIDENT OF THE REPUBLIC OF TAJIKISTAN

DEPARTMENT OF FINANCIAL MONITORING OF THE

NATIONAL BANK OF TAJIKISTAN

For the pursuit of the international obligations of the republic of Tajikistan related to anti-money laundering and the combat of financing of terrorism, according to article 69 of the Constitution of the republic of Tajikistan, 

HEREBY I ORDER:

1) establish Financial Monitoring Department of the National Bank of Tajikistan for the collection and analysis of information and implementation of related measures in the field of anti-money laundering and combating the financing of terrorism, according to the approved procedures;

2) The National Bank of Tajikistan shall:

- have appropriate actions plan implemented;

- resolve organizational issues related to the operations of the Financial Monitoring Department of the National Bank of Tajikistan, including training of appropriate specialists in compliance with the international practice and recommendations of the Financial Actions Task Force (FATF).

President of the Republic of Tajikistan



/seal/





Emomali Rakhmon

 Dushanbe
October 20, 2009

No. 724  

� In accordance with these procedures, the following measures were taken:  1. a letter describing the situation based on the evaluation results was sent to the Prime-Minister of Tajikistan; 2. EAG made a public statement regarding the AML/CFT situation in Tajikistan; 3. in June 2009, a high-level mission was sent to Tajikistan; 4. in June 2009, a technical mission was sent to Tajikistan to gather information about the progress made by Tajikistan. 





